Burdens of production and  persuasion In an administrative proceeding
are usually significant   only where the evidence  is in  "equipose," that
is,  where  after  all   the  evidence   has been  submitted,   it  cannot  fairly be
said to preponderate  in favor of either party.     NLRB v.  Transportation
Management,   Corp.,   (1st  Cir.,   April 1,   1982)   (concurring opinion).

The burden of  persuasion  is  crucial,  however,   in retaliation cases
which turn on  the elusive  concept  of motive.     Under Fasula and Wright
Line the party bearing the  burden  of persuasion will  lose when the  evi-
dence shows  the  employer's  true motive was  just  as likely a business
reason as  retaliatory.     In other words  where the evidence  is  in equipoise
the operator,   not   the   complainant,   will  lose.     By relieving  the  Secretary
of the burden of  persuasion on the  issue of true motive,  the  Commission
has cast the balance  in favor of finding a discriminatory motive in most
cases where  a  protected  activity was  "in any way"  involved.     The Senate
Committee Report,   of course,   supports this allocation of the  burden of
proof.    S.  Rep.  95-181,  95th Cong.  1st Sess., 36. (1977).     See also,
Larry D. Long v.   Island Creek Coal  Company, et al..  2 FMSHRC 1529,  2 BNA
MSHC 1437  (1980);  affirmed 2 BNA MSHC 1436  (4th Cir.  1981).

In  this  case,   the  operator not   only  rebutted  the Secretary's  showing of
protected activity but   positively negated the existence of such activity.     By
doing so, the operator successfully neutralized  the claim of culpable motive
for Bryant's  discharge.     In the absence of a showing of protected activity,
there can be  no   "mixed"  or  "bad" versus  "good" motive  for  a discharge.
Bryant was suspended for an act of unprotected insubordination on March 7,
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